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I Introduction
Today's European Union (EU) has a complex structure of cooperative federalism that raises substantial challenges of governance. The subsidiarity principle has emerged as the pre-eminent organising principle for the allocation of powers among the EU's different levels of government; that is, among the European institutions such as the Commission, the Council and the Parliament, and the Member States and their regional or local government structures.
Following its introduction in the Maastricht Treaty, the subsidiarity principle has been elevated in status by the Lisbon Treaty through the introduction of a specific, formal protocol for the assessment and enforcement of subsidiarity in all EU legislation. Commensurate with its increased legal status, the subsidiarity principle and the issues it raises have kept both scholars and practitioners in institutions, parliaments and governments engaged in recent years.
Against this background, this chapter describes the key aspects of the subsidiarity principle, including its roots and substantive content and shows subsidiarity at work in specific cases of governance. The chapter highlights the contribution of subsidiarity to the European project but also underlines its shortcomings and presents proposals for reform.
At its core, the principle of subsidiarity raises questions about the appropriate place for political and legal power. 1 It is applicable to the exercise of competences in areas shared between Member States and the EU. Subsidiarity is 'called upon to arbitrate the tension between integration and nature to furnish help to the members of the body social, and never destroy and absorb them. 7 The quote expresses a preference for allocating responsibilities to the lower levels of organisation, as long as they are capable to exercise them effectively, mirroring the two key elements of subsidiarity as known in the EU.
Still, important differences between the European and the Catholic versions of subsidiarity remain. The EU subsidiarity is narrowly focused on democratic public bodies; the Catholic version considers society as a whole. 8 Moreover, the EU subsidiarity principle is not a derivative of its Catholic understanding, but might have developed independently from Quadragesimo Anno. 9 Federalism and liberalism, especially in the German tradition, provide alternative intellectual roots of subsidiarity. 10 The German federalist notion of the state focuses on the different components of the state, their functions and relationships amongst each other. For example, the work of Althusius, von Humboldt and Hegel offers clues of the subsidiarity principle. 11 Liberalist theory, in turn, contains elements of subsidiarity as an organising principle: in the liberalist tradition the state is legitimate only to the extent it is organised from the bottom up and thus in accordance with the principle of subsidiarity. 12 However, there are limits to this parallel as the liberalist perspective focuses on the relation of the individual and the state, and arguably has less to say on intermediary levels of organisation, while the subsidiarity principle can be applied to each layer of government.
13

IV Development of Subsidiarity in German and EU Law
A Germany
From the German scholastic tradition, the subsidiarity principle found its way into the German Basic Law and from there into the EU. Although the subsidiarity principle is not explicitly included in the Basic Law the argument can be made that it is part of the German constitution.
The historical background to the creation of the Basic Law of 1949 suggests an environment receptive to the subsidiarity principle even though it did not enter the constitutional text itself. The draft prepared by the Constitutional Convention at Herrenchiemsee in 1948 tried to introduce formally the subsidiarity principle, an attempt that ultimately failed for several reasons.
14 The drafters at Herrenchiemsee shied away from using the term subsidiarity because of its potential religious connotations. 15 Furthermore, it was felt that there was no need to explicitly introduce subsidiarity because Article 1 of the proposed draft already included a firm commitment against an overreaching state. 16 Following the convention at Herrenchiemsee the final text of the Basic Law was prepared and approved by the Parliamentary Council of 1949. Again no explicit reference to subsidiarity was made but arguably this should not be interpreted as a rejection of the principle. 17 Instead, the Council expected the Basic Law to be of a provisional nature and thus refrained from entering areas that were not yet fully developed such as the developing economic and cultural elements of nascent post-war Germany. 18 However, overall, the drafters of the Basic Law were driven by the general idea of moving away from the collectivist state of the recent past to an order based on ethical individualism. 19 Finally, the Basic Law created a state structure that was inherently federal and this federalist outlook carried with it the idea of subsidiarity. 20 The Länder that were part of the process of creating and approving of the constitution had an interest in limiting the powers of the federal level to the necessary minimum. 21 Beyond these indications for the presence of the subsidiarity principle in the minds of the drafters of the Basic Law at the time we can also consider the text itself and look for provisions reflecting that principle. 22 For example, and most fundamentally, the federal structure of the German state is built up from below. Article 30 of the Basic Law on the sovereign powers of the Länder states that the Länder exercise the state powers unless specifically provided otherwise by the Basic Law. Certain areas are explicitly allocated to the federal level (Article 73), whilst in other cases the Basic Law establishes certain conditions that determine whether the Länder or the state should act (Article 72).
Article 72 of the Basic Law in its original form simply required that a law met certain conditions specifically relating to 'the uniformity of living conditions beyond the territory of any Land' for the federal level to be able to act in that matter. This original wording was found to be non-justiciable as any law could easily be drafted such as to fulfil this requirement. 23 Since 1994 Article 72(2) of the Basic Law provides that in the field of concurrent legislative competences the Federation should act 'if and to the extent that the establishment of equivalent living conditions throughout the federal territory or the maintenance of legal or economic unity renders federal regulation necessary in the national interest' . In particular, the newly added necessity clause has proved to carry a restrictive force for federal legislation requiring in each case the state to demonstrate a specific need to act. This amended provision can thus be seen as a prototypical expression of the subsidiarity principle in constitutional law. 24 It grants primacy to the federal level in the exercise of competence shared with the Länder, in the sense that when the conditions of Article 72(2) of the Basic Law are fulfilled and the federal level decides to act then this matter is closed to the Länder. 25 However, the federal government is required to justify its actions with reference to the conditions enumerated in Article 72(2) of the Basic Law. 26 Note that the federal government is not obligated to act in all matters that concern equivalent living conditions and legal or economic unity: if the Länder can achieve the relevant objectives themselves, for example by adjusting their respective laws or jointly coordinating new legislation, then this is a valid alternative to the action at the federal level.
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Both these aspects are arguably also present in the EU subsidiarity principle: first, once the EU decides to act and the conditions are met then the Member States can no longer regulate on their own and, second, there is no compulsion on the EU to act in all cases where the national level cannot achieve the objective sufficiently and where it would be better achieved at the EU level.
Article 72(2) of the Basic Law prescribes certain limits to the applicability of the subsidiarity principle. First, it speaks to the exercise of 23 Ibid., 230. 24 28 In comparison, the Lisbon Treaty included for the first time as the locus of the exercise of competence the 'central level or at regional and local level' of the Member States, establishing a distinction that was missing in the Maastricht Treaty which simultaneously highlights that the national level itself is multilayered. 29 Second, Article 72(4) of the Basic Law leaves discretion to the federal level about returning competences to the lower level if and when the conditions of Article 72(2) of the Basic Law are no longer fulfilled, instead of automatically returning such matters to the Länder. 30 In contrast, the TEU does not provide for a similar provision on when the competence should be returned to be exercised by the Member States.
Hence Article 72(2) of the Basic Law requires a dual test examining whether there is a case for legislation at the federal level in addition to reviewing whether the legislation goes beyond what is necessary to achieve the objectives set in that provision. 31 The Basic Law granted the Federal Constitutional Court a possibility to review the compatibility of federal legislation with the subsidiarity principle, on the application of the Bundesrat or of the government or legislature of a Land. 32 In contrast to the judicial review, a political safeguard of subsidiarity, which would have included granting the Bundesrat a role as a parliamentary watchdog of subsidiarity principle, did not gain the necessary support.
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The Federal Constitutional Court has actively fulfilled its role, building case law on the enforcement of the subsidiarity principle. However, the Court's interpretation of the tests involved in Article 72(2) of the Basic Law remains unclear, in the sense that the Court has not given precise criteria as to what the 'equal living conditions' or 'national interest' are. ) have led to a further amendment of Article 72(2) of the Basic Law in 2006, restricting its applicability to a limited number of subject areas of concurrent competence. 36 Specifically, the subsidiarity test now only applies to subjects such as, for example, residence of foreign nationals, public welfare, law relating to economic matters (mining, industry, trade, commerce etc.), regulation of educational training or state liability.
B EU
The idea of subsidiarity in the EU can be traced back to the Treaty of Rome of 1957.
37 Some of the provisions of the European Economic Community (EEC) Treaty deal with questions concerning the distribution and exercise of competences between the Community and the Member States and explore possible approaches and criteria that are reminiscent of the later subsidiarity principle. For example, Article 100 EEC Treaty concerning the approximation of laws granted the Council a competence regarding laws that 'have a direct incidence on the establishment or functioning of the Common Market' . In addition, Article 235 EEC Treaty allowed the Council to legislate in areas where the Treaty does not explicitly give it a competence when it 'appears necessary to achieve, in the functioning of the Common Market, one of the aims of the Community' .
Scholars have found in these provisions reflections of the idea of subsidiarity as well as aspects of its later implementation such as conditions setting out necessity for the EU to act. 38 Similarly, the concept of directives established in Article 189 EEC Treaty incorporates aspects of subsidiarity: the EU level sets out the overall objective and leaves it to the Member States to implement laws to achieve the objective. 39 The Maastricht Treaty subsequently took the notion further and first defined the 'clear legal core of subsidiarity' , that forms the basis of subsidiarity today. 43 During the negotiations of the Maastricht Treaty the Member States adopted different stances towards subsidiarity reflecting their idiosyncratic interests and political conditions, which can be illustrated with reference to the positions of the UK and Germany. In the UK, subsidiarity was primarily seen as a restraint on what was perceived as an excessive tendency towards political integration, which clashed with the strong established notion of primacy of the UK Parliament in all matters. 44 In contrast, the debate in Germany was driven by the Länder and their fear of losing powers relative to the federal state and the EU. As such, subsidiarity was viewed mostly as a tool for implementing the German federalist model in the EU. 45 Furthermore, the Länder together with the European organisations of the regions pushed for recognition of the three levels of organisation (Union, national state and region) that appeared only in the subsequent Lisbon version of the subsidiarity principle. 46 At its introduction with the Maastricht Treaty, subsidiarity was welcomed as ' Community and slowing down European integration. 48 Although some indicated that even without subsidiarity 'one could [also] have lived quite happily and in peace in the European home' , the principle was here to stay. 49 
C Reimport of EU Subsidiarity to the German Basic Law
Article 23 of the German Basic Law, which was introduced in 1992 before the ratification of the Maastricht Treaty by Germany, establishes the principles of participation of Germany in the EU and is a reimport of the subsidiarity principle to the German constitutional system. 50 According to this provision, Germany participates in the development of an EU 'that is committed to democratic, social and federal principles, to the rule of law, and to the principle of subsidiarity, and that guarantees a level of protection of basic rights essentially comparable to that afforded by this Basic Law' .
The article establishes the subsidiarity principle as an important tie between German law and EU law, working in both directions at the same time. It provides a policy framework for Germany's participation in the EU. For instance, the representatives of Germany at the EU level have to adhere to the subsidiarity principle in both the division and the exercise of competences. 51 Furthermore, by committing Germany to a Europe based on subsidiarity, it reflects and re-emphasises the prominence of the principle for German constitutional law. 52 Embedding subsidiarity in the EU Treaties, Germany's own commitment to the principle for the organisation of the federal state received renewed attention.
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V Components of the Subsidiarity Principle
The EU principle of subsidiarity has two dimensions: a material and a procedural one. 54 There are two prongs to the verification of material subsidiarity, labelled the national insufficiency test and the comparative efficiency test. 55 The first test -the Union shall act 'only if and in so far as the 48 objectives of the proposed action cannot be sufficiently achieved by the Member States' -means that a Member State has 'inadequate means at its disposal for achieving the objectives of the proposed action' . 56 The second test requires that the Union shall act if the objectives of the proposed action can rather 'by reason of the scale or effects of the proposed action, be better achieved at Union level' . Hence, the EU should not act 'unless it could better achieve the objectives of the proposed action' . 57 The principle of subsidiarity in the EU is based on a test that is different from that in German law. In comparison to the German Basic Law, which recognises the 'necessity' of federal action for the achievement of equivalent living conditions and legal and economic unity, the TEU looks at the insufficient achievement of the objective of the action at the national level and their comparatively more efficient achievement at the EU level. This can be contrasted with Article 72(2) of the Basic Law which in principle allows the federal level to act even if the Länder could achieve the relevant objective as long as the action concerns the establishment of equivalent living conditions or the maintenance of legal or economic unity.
In addition, the EU version of subsidiarity does not refer to the notion of 'necessary in the national interest' indicated in Article 72(2) of the Basic Law. Instead it assesses which level of government is better placed to achieve the objective of the legislation, thereby allocating powers by comparison rather than exclusion. In this sense, the EU subsidiarity principle can be seen to embody federal proportionality, asking whether EU action 'unnecessarily restricts national autonomy'; 58 that is, without providing sufficient benefits.
Finally, within the criteria justifying federal action, the EU notion of subsidiarity does not require legislation to necessarily be in the interest of the nation, like in Germany, or rather the Union; however, it has to aim at achieving one of the objectives of the Treaties. Nonetheless, the objective of the legislation is not questioned per se by subsidiarity, only at what level of government a given objective can be best achieved.
Since the EU subsidiarity principle was first introduced by the Maastricht Treaty, the tests have been elaborated on. First, the 'Overall Approach' annexed to the Conclusions of the European Council meeting in Edinburgh established guidelines providing for more clarity in answering 56 K. Lenaerts, 'Subsidiarity and Community Competence in the Field of Education ' (1994) 59 These include, first, testing whether the issue at stake has transnational aspects that cannot be satisfactorily regulated by Member States. 60 Second, the guidelines suggest that a Community action satisfies the subsidiarity principle when 'actions by Member States alone or lack of Community action would conflict with the requirements of the Treaty . . . or would otherwise significantly damage Member States' interests' . Three examples are given in the text: the need to correct distortion of competition; avoidance of disguised restrictions on trade; and strengthening of economic and social cohesion. The final guidance principle makes the compliance with the subsidiarity principle conditional on the 'clear benefits [of Community action] by reason of its scale or effects compared with action at the level of Member States' . In addition, the 'Overall Approach' provides that subsidiarity reasoning has to be 'substantiated by qualitative or, wherever possible, quantitative indicators' . 61 The 'Overall Approach' also instructs the EU institutions to observe the subsidiarity principle when they examine Community proposals. Specifically, the Commission is obliged to include a subsidiarity assessment in its prelegislative consultations, as well as a recital in the proposal that assesses the compatibility with the principle of subsidiarity and, where necessary, provide more detail in an explanatory memorandum. 62 Second, the Inter-Institutional Agreement established that the Commission, while exercising its right of initiative, and the EP and the Council, while exercising their respective powers, should 'take into account' the subsidiarity principle. 63 In addition, the agreement provides that the explanatory memorandum in any Commission proposal should include a subsidiarity assessment.
The development of these guidelines culminated in the protocol 'on the application of the principles of subsidiarity and proportionality' added to the Amsterdam Treaty, which borrows the idea of subsidiarity as a 'dynamic concept' 64 In addition, the Amsterdam Protocol repeats the provisions regarding the form of action, which should be 'as simple as possible' , and more specifically fulfil the requirement of choosing directives over regulations. 67 This provision is placed in the Amsterdam Protocol alongside the guidelines for the assessment of subsidiarity. In fact, the choice of the type of legal act can be seen to be much closer to the idea of a proportionality principle, as it rather concerns a 'how' question. 68 The 'General Approach' of the Edinburgh Council is hence more accurate in this respect, as it placed the provision on the form of action under the third paragraph of Article 3b EC Treaty ('nature and extent of Community action'), wherein the proportionality principle is currently enshrined.
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At the time, the Edinburgh Guidelines and the Inter-Institutional Agreement were perceived as 'vague and only indicative' . 70 They did however represent an effort to make subsidiarity 'operational' , 71 suggesting a procedural dimension to the subsidiarity principle and demanding that the Community conducts an inquiry before undertaking legislative steps. 72 Similarly, the Amsterdam Protocol was also often regarded as a mere extract of the central principles established in the Edinburgh 'Overall Approach' , thereby not adding much value in itself. 73 
VI Enforcement within the EU
Whilst the Amsterdam Protocol established the conceptual criteria against which subsidiarity should be assessed in any given case, the role of subsidiarity in the EU's governance is also shaped by its enforcement, primarily through the CJEU and national parliaments. This section discusses the relevant mechanisms for both institutions and highlights their limitations.
A Enforcement of Subsidiarity by the CJEU
The introduction of the subsidiarity principle in the Maastricht Treaty opened it to judicial enforcement by the CJEU. Initially it was expected that a flood of litigation might be triggered. 76 However, since the entry into force of the Maastricht Treaty subsidiarity challenges have played a role in fewer than twenty cases before the CJEU, with some of these repeating previous challenges. 77 The CJEU's jurisprudence on the subsidiarity principle 78 has been widely criticised, in particular, the Court's alleged unwillingness to 'deal with subsidiarity frontally' and its 'misleading interpretation' of the principle, because of a focus on procedural aspects, instead of a more substantive cost/benefit test for the necessity of EU action. 79 Moreover, the Court's case law has been described as a 'drafting guide' , which means that, as long as EU institutions use the Court's vague vocabulary and draft EU legislation accordingly, the Court has no ground to annul such an act on the basis 76 Toth, 'The Principle of Subsidiarity in the Maastricht Treaty' (above n. 5), 1101. 77 of a subsidiarity violation. 80 The Court was urged to develop a 'doctrinal framework' on subsidiarity to increase the transparency and justification of the legislative acts, instead of relying on the manifest-error doctrine. 81 Partially the principle of subsidiarity itself is blamed for the low number of Court cases since it is seen as a 'catch-all formula of good government and common sense, rather than a well-defined political or philosophical principle, ' and without 'clear legal content' . 82 Another given justification is the adherence of the Court to the separation of powers: the Court tried to avoid 'substituting its own judgment for that of the institutions, in assessing a choice which was ultimately perceived as political' . 83 Another explanation offered sees the 'idea of integration' as an important driver of CJEU jurisprudence, which may be endangered by the 'anti-integration' character of the subsidiarity principle, which is directed specifically against the growth of EU competences. 84 Finally, the low number of cases is explicated by the fact that adoption of legislative acts requires a qualified majority, implying that a sufficient number of Member States saw EU action in compliance with subsidiarity. 85 The CJEU has been under greater scrutiny due to the broadening of EU competences and the extension of majoritarian decision-making by the Lisbon Treaty. 86 The Court is expected to enhance the control over the exercise of EU competences and advance a counter-majoritarian approach when reviewing EU legislation. 87 Lack of the Court's case law declaring a subsidiarity breach should not be preventing bringing such EU legislative acts before the Court. 88 In this respect, the impact assessments attached to draft legislative acts can possibly facilitate subsequent judicial review of subsidiarity.
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B Enforcement of Subsidiarity by National Parliaments
In contrast to enforcement by the CJEU, which itself is an unelected EU body, the involvement of national parliaments in the subsidiarity scrutiny embodies an aspect of EU governance that may help address concerns over democratic legitimacy, the EU's so-called 'democracy issue' . 90 To analyse this issue it is useful to consider the notions of 'input' and 'output' legitimacy, two 'legitimising beliefs' for the exercise of governing authority. 91 Input-oriented legitimacy means that 'political choices are legitimate if and because they reflect the "will of the people", that is, if they can be derived from the authentic preferences of the members of a community' .
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Under output-oriented legitimacy 'political choices are legitimate if and because they effectively promote the common welfare of the constituency in question' . 93 Viewed from this perspective, the transfer of competence from the national level to the EU brings with it concerns over legitimisation if the EU authorities and laws fall short in input and output legitimacy relative to their national counterparts.
Several attempts have been made to address these concerns. The first approach has been to increase the role of the directly elected EP in the legislative process. Indeed, the EP is the 'winner' in the Lisbon Treaty, due to the extension of the ordinary legislative procedure, whereby decisions are taken jointly by the EP and the Council, and the conferral of more control over the appointment of the President of the EU Commission. 94 The second attempt to strengthen the EU's democratic legitimacy has been to reinforce the role of national parliaments within the European legislative process. The Lisbon Treaty introduced the so-called Early Warning System (EWS) as a new way to safeguard subsidiarity that involves the national parliaments. This permits the national legislatures to be involved in the enforcement of the main principle by which a limit is placed on the exercise of shared powers by EU institutions.
Under this new procedure, the Commission, the EP and the Council shall forward draft legislative acts to national parliaments, providing a justification regarding the principle of subsidiarity and proportionality for each proposal, including a detailed statement to enable the appraisal of compliance with these principles. 95 National parliaments are then granted eight weeks from the date of transmission of a draft legislative act to submit a reasoned opinion to the Presidents of the European Parliament, the Council and the Commission explaining why the draft is not in compliance with the principle of subsidiarity. 96 The institution from which the draft originates should 'take account' of the reasoned opinions received. Reasoned opinions count as votes: each national parliament has two votes; in a bicameral parliament, each of the two chambers has one vote. If the number of reasoned opinions exceeds certain thresholds, one of two procedures may be triggered.
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First, under the 'yellow card' , if the reasoned opinions issued by national parliaments are equal to at least one-third of all the votes allocated to national parliaments, the draft must be reviewed. For proposals in the area of freedom, security and justice, the respective threshold is one-quarter of the votes of national parliaments. Subsequently, the initiating institution may decide to maintain, amend or withdraw the draft, and is require to give reasons for its decision. 98 Second, in the procedure labelled as the 'orange card' , if the reasoned opinions against a proposal within the ordinary legislative procedure represent at least the majority of votes assigned to national parliaments, the Commission must review the draft legislative act. The Commission may then decide to maintain, amend or withdraw the draft. If it decides to maintain the draft, the Commission should present its own reasoned opinion on the compliance of the draft with the subsidiarity principle.
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This reasoned opinion of the Commission, together with the reasoned opinions of the national parliaments, is then forwarded to the EU legislator for consideration. If a majority of 55 per cent of the votes in the Council or a majority of the votes cast in the EP is of the opinion that the proposal is contrary to the principle of subsidiarity, the legislative procedure is halted.
The experience thus far suggests that national parliaments have been actively participating in the EWS. By the end of 2016 they have issued 350 reasoned opinions.
100 So far the 'orange card' has never been invoked, but the 'yellow card' has been triggered three times: for the so-called Monti II proposal on the right to strike; for the proposal establishing the European Public Prosecutor's Office; and for the proposal amending the Posted Workers Directive. 101 In neither case did the reasoned opinions of the national parliaments convince the Commission of a subsidiarity breach. In the first case the Commission decided to withdraw the proposal following the 'yellow card' because of the possible future lack of support in the EP and in the Council. 102 In the second case it elected to continue to work on the proposal without any amendments but taking 'due account' of the reasoned opinions. 103 This was not surprising especially since the Lisbon Treaty expressly provides that in a case of lack of unanimity on the proposal in the Council, nine Member States can proceed with enhanced cooperation to establish the Office. 104 In fact, in October 2017 the regulation establishing the EPPO was adopted by twenty Member States which were part of the EPPO enhanced cooperation at the time. 105 Finally, in the case concerning the amendment of the Posted Workers Directive the Commission decided to maintain the proposal. 106 However, as of March 2018, the proposed amendment has not yet been adopted by the EU legislator.
Overall, national parliaments see the EWS as in need of improvement. This concerns especially quality of the Commission replies to the reasoned opinions, as well as adjustments in the eight-week deadline (e.g. by excluding the Christmas period and the parliamentary summer recess).
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Besides the EWS, Member States notify on behalf of a national parliament or its chamber an action on grounds of subsidiarity violation before the Court.
108 Accordingly, the rules of action of annulment (Article 263 of the Treaty on the Functioning of the European Union (TFEU)) apply before the Court, while at the Member State level it is for national law to specify the rights of the parliament in this procedure. 109 So far no such subsidiarity action has ever been brought by national parliaments.
Viewed through the lens of input and output legitimacy, the EWS has arguably helped partially to address the EU's democratic deficit. The formal involvement of national parliaments, as well as their active use of the new tools, suggests that the preferences of the voters have received a greater voice in the EU legislative procedure, thereby improving input legitimacy. Furthermore, consistency with the subsidiarity principle ensures that government takes place at the level that is best placed to regulate specific functions, thereby achieving better outcomes for the community. However, these potential improvements in legitimacy are limited by the apparent lack of consequences of the reasoned opinions issued by national parliaments in the EWS. Many proposals for reform thus tend to focus on making the input of national parliaments more consequential for the legislative outcome as discussed in greater detail in section VIII below.
VII The Subsidiarity Principle in Practice
As indicated above, an assessment of the subsidiary principle needs to consider the concrete implications of any enforcement mechanism. The following section therefore discusses the application of the subsidiarity principle in practice, both by the Court and by national parliaments, and argues that this can be challenging. Subsidiarity as a principle of governance helps to decide when the EU is more apt to enforce a certain policy; that is, whether its objective cannot be sufficiently achieved at the national level and can be better attained at the EU level. The ease with which this test can be applied depends on the policy area and the objectives at hand. This section illustrates this aspect by considering two specific areas of interest, 107 With regard to the achievement of the internal market, the problem is that it appears too easy to conclude that the subsidiarity principle points in the direction of undertaking certain action at the EU level, simply because of the inherent cross-border nature of the objective. With regard to the governance of fundamental rights, issues arise if subsidiarity is simply applied mechanically, without due respect for the wider-ranging objectives of fundamental rights policy.
A Internal Market
The review of EU legislation based on Article 114 TFEU, such as the Tobacco Products Directive, underlines the deficiencies of the subsidiarity test. 110 The national parliaments challenged the Commission proposal for the Tobacco Products Directive under the EWS, issuing nine reasoned opinions. 111 The reasoned opinions argued that the Commission did not prove disparities between tobacco products in the Member States and therefore did not establish the presence of a threat to the functioning of the internal market.
112 It was also underlined that the Member States have already contributed to increasing health protection by measures such as banning smoking in public spaces or selling in vending machines.
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Moreover some parliaments underlined that the large number of foreseen delegated acts impeded subsidiarity assessment of the proposal.
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The threshold for the 'yellow card' was not reached and the EU legislator adopted the proposal with some changes in 2014. The Directive prohibits cigarettes with characterising flavours (e.g. menthol) and introduces health warnings on packages of tobacco and related products which consist of a picture and text health warnings covering 65 per cent of the front and back of the packages. Moreover, it provides safety and quality requirements for electronic cigarettes.
Subsequently, three cases concerning the new Directive were brought before the Court. Some of the challenges contested whether the prohibition of menthol cigarettes 115 and the new rules on e-cigarettes complied with Article 5(3) TEU. 116 The cases show the Court's reasoning and appear to provide the most structured discussion of subsidiarity to date in the case law. The Court's Advocate General (AG) provided the most extensive opinion in the Poland v. Parliament and Council case, referring to that opinion in the other proceedings.
117 This is therefore the opinion that is reviewed in this chapter to show the challenges of subsidiarity analysis with regard to legislation based on Article 114 TFEU.
The AG included in the subsidiarity review an analysis of the substance of the EU measure and of the statement of reasons. 118 Within the substantive test, the AG outlined two different limbs of the test, one negative and one positive, which de facto represent simply different labels for the national insufficiency test and comparative efficiency test discussed earlier.
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Under the negative limb the AG enumerated three components: (1) the technical and financial capabilities of the Member States to resolve the problem; (2) the national, regional and local features central to the issue at stake; and (3) the cross-border dimension of the problem that is impossible to address at national level.
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Of these, the last one appears to be the most important and the AG's opinion focused on it. As was shown earlier, the Amsterdam Protocol referred to this test as a guideline to justify action at the EU level. 121 The 'cross-border activity test' was also used in the earlier Vodafone case in the opinion of AG Maduro, 122 who argued that the EU should act whenever it had 'a special interest in protecting and promoting economic activities of a cross-border character' , and that 'the national democratic process is likely to fail to protect cross-border activities' . 123 Generally speaking, the EU should take action in cases where the transnational dimension of an 115 The AG indicated that 'as a rule' Member States cannot sufficiently achieve the aim of Article 114 TFEU which is elimination of obstacles to cross-border trade. 125 In this context, Poland argued that marketing of menthol-flavoured tobacco does not have a cross-border dimension. This was due to diverse consumption patterns and economic structures among the Member States, and the possibility to provide 'health-related action' by the Member States with the biggest markets (Poland, Slovakia and Finland). 126 However, the AG disagreed and underlined that the objective of the Directive -removal of obstacles for the trade of tobacco products and a simultaneous guarantee of a high level of health protection -can be achieved only when all characterising flavours are prohibited. 127 The AG pointed out that differences in the Member States are irrelevant: the key question is whether there is or will be cross-border trade in this area and whether the Member States can 'efficiently' remove these obstacles on their own. 128 The AG concluded that there exists a 'lively' cross-border trade in the tobacco market, with different national rules on characterising flavours, leading to a problem that the Member States cannot tackle themselves. Thus, the EU legislator did not commit a manifest error in its subsidiarity assessment.
129 Already this part of the AG's reasoning shows that when cross-border trade is concerned, EU level regulation almost automatically wins.
With regard to the positive limb of the subsidiarity test, the AG framed this test as a question of 'added value' meaning that 'the general interests of the European Union can be better served by action at that level than by action at the national level' . 130 Although, as the AG pointed out, this might be an 'automatic' case with regard to Article 114 TFEU legislation, it still 124 Establishing that an activity has a cross-border character and thus demands an EU action is not always a straightforward task. For example, AG Maduro in the Vodafone case distinguished between the harmonisation of the wholesale and retail roaming prices. While it was hard to dispute that wholesale roaming prices had a cross-border character, the Member States could have regulated retail prices after the harmonisation of the wholesale prices. Yet, AG Maduro explained that EU-level regulation of the retail prices was indispensable, as they represented only a small part of domestic communications and thus there was a risk that the national regulator will not protect this cross-border activity. 125 Opinion of AG Kokott, C-358/14, para. 154. 126 Ibid., para. 155. 127 Ibid., para. 157. 128 Ibid., para. 158. 129 Ibid., paras. 159-60. 130 Ibid., para. 162. 131 The AG established that the market at stake has a 'substantial trade volume and affects the lives of millions of Union citizens every day' ('quantitative test') and that the issue at stake is 'beyond national boundaries' confirming a common European interest ('qualitative test'). 132 Again, no manifest error of assessment was evident in the Commission's reasoning and hence the Directive passed also the positive aspect of the subsidiarity test. 133 Finally, the AG assessed the procedural subsidiarity angle, since Poland argued that the Commission's Directive is insufficiently justified, as only one recital of the Directive's preamble concerns subsidiarity. 134 The AG agreed that the Directive only repeated the text of Article 5(3) TEU. 135 Despite this 'empty formula' used by the EU legislator, the AG found that other recitals in the preamble, even though they do not directly reference subsidiarity but rather justify the use of Article 114 TFEU, are nonetheless relevant to the issue at stake due to the overlap in the reasoning applicable to internal market and subsidiarity provisions. 136 Moreover, the AG underlined that the explanatory memorandum in the Commission proposal and the impact assessment discussed the insufficiency of national rules and the added value of EU action and were available to EU institutions and national parliaments in the legislative procedure.
137 Still, the AG advised the EU legislature to avoid 'empty formulas' and substantiate the preamble with regard to the subsidiarity principle in future legislative acts. 138 In sum, the AG found that the EU violated neither the substantial nor the procedural aspect of the subsidiarity principle.
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The Court in its judgments confirmed that the Directive's provisions prohibiting placing on the market mentholated tobacco products in the Philip Morris Brands and Others and in Poland v. Parliament and Council cases and the rules applicable to electronic cigarettes and to refill containers in the Pillbox 38 case are compatible with the principle of subsidiarity. 140 The Court established that the initial, political review of subsidiarity is in the hands of national parliaments while the Court has to decide whether the EU legislature 'was entitled to consider, on the basis of a detailed statement, that the objective of the proposed action cannot be better achieved at EU level' . 141 The Court indicated that the objectives of the Directive were 'interdependent' . 142 Even if the objective of the Directive to ensure a high level of protection of human health could be better achieved at the national level, its other objective, improvement of the functioning of the internal market for tobacco, would be shattered if the menthol-flavoured tobacco would be permitted in some Member States and prohibited in others. 143 In this light, the EU was better placed to achieve the objectives of the Directive. In addition, the subsidiarity principle does not aim at setting limits on EU action based on the situation in a specific Member State assessed individually but instead demands that action can be better achieved at EU level because of the Treaty objectives. 144 The Court disagreed that the objective of human health protection could be better achieved at the national level, since menthol cigarettes are consumed only in three Member States. In fact, at least an additional eight Member States had a market share greater than the EU-wide share. 145 With regard to the procedural aspect of the claim, the Court argued that the wording of the Directive, as well as its context and the circumstances of the case have to be taken into account. The CJEU concluded that both the proposal and the impact assessment offered 'sufficient information' showing 'clearly and unequivocally' the benefits of EU action. 146 Because Poland participated in the legislative procedure it could not claim to be unaware of the grounds behind the Directive. 147 In turn, in the assessment of the proportionality principle, the Court considered a procedural requirement that any burden upon the economic operators should be minimised and commensurate with the sought objective as per Article 5 of Protocol No. 2. The jobs and revenue lost due to the prohibition were mitigated by the transitional period until 2020 and by the expected decrease in the number of smokers. 148 Clearly, the reasoning of the Court is much more succinct in comparison to the AG Opinions, not breaking down the subsidiarity assessment into positive and negative limbs. Moreover, with regard to the procedural aspect the CJEU is much more generous towards the EU legislature, and does not criticise the use of wording in the preamble. In addition, the Court draws a clear distinction between the political and judicial review of subsidiarity in the Directive. This is even more visible in the Pillbox 38 case where the Court did not give any thought to the reasoned opinions issued during the legislative procedure, stating that the reasoned opinions are part of the political monitoring of subsidiarity principle under Protocol No. 2.
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The case highlights the difficulties of enforcing subsidiarity in practice, in particular in instances concerning the internal market, where an almost automatic prejudice for EU action appears to apply. Nonetheless, one can argue that despite the evident cross-border implications of internal market issues, a meaningful subsidiarity review may still be applied, if a profound study of the issue at stake is offered by the impact assessment. Moreover, subsidiarity could be tied to the question of the harmonisation method chosen by the EU and whether the adopted approach minimises the disruption necessary to achieve the stated objectives.
150 Yet, this approach seems closer to the proportionality review since it concerns the applied means.
B Fundamental Rights
The second area that exposes the difficulties in the application of the subsidiarity principle concerns EU legislative proposals or acts with a fundamental rights objective. It has been argued that ' [t] here is mismatch between the function of the principle of subsidiarity as defined in EU law and the function of fundamental rights standard-setting in the EU' .
151
Legislative acts that express a fundamental right (or as is used in this chapter, those with a fundamental rights objective) often concern relations within Member States rather than among them. 152 Moreover, the nature of fundamental rights, their focus on values, stands in contrast to a 149 C-477/14, para. 147. The referring national court invoked the reasoned opinions of national parliaments arguing subsidiarity violation by the Tobacco Products Directive and no proof of divergent national regulation for electronic cigarettes. test that concentrates on the effectiveness of the government level at stake. 153 The example of the 'Women on Boards' proposal and the reasoned opinions issued in this respect highlight the problems at stake.
In 2012 the Commission put forward a proposal for a Directive to promote gender equality in economic decision-making, specifically on boards of companies listed on stock exchanges. 154 The proposal followed up on an earlier, rather unsuccessful, pledge of the Commission encouraging self-regulation of publicly listed companies to increase the number of women on boards. 155 The proposed Directive set a target of 40 per cent for women in director positions on non-executive boards by 2020, or by 2018 in case of listed companies that are public undertakings. 156 Crucially, in the selection procedure, the female candidate is chosen when she has equal qualification to a male candidate in terms of suitability, competence and professional performance, unless an objective assessment taking account of all criteria specific to the individual candidates tilts the balance in favour of the male candidate. The proposal put forward some examples of sanctions for infringements of national provisions implementing the Directive with regard to the selection process (e.g. administrative fines or annulment of the appointment).
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The proposal was anchored in the EU competence to adopt measures ensuring the application of the principle of equal opportunities and equal treatment of men and women. 158 In support of the consistency of the proposal with the principle of subsidiarity, the Commission underlined the legal diversity in the Member States which resulted in a range from 3 per cent to 27 per cent of women within the boards. 159 Relying on its Impact Assessment, the Commission emphasised that female representation on boards will not reach 40 per cent by 2020 without further measures. The legal diversity across Member States was apt to produce problems in the functioning of the internal market, such as exclusion from public procurement, because of the lack of compliance with national binding quotas in 153 another Member State. In sum, as only an EU-level action could effectively achieve a 40 per cent quota allowing for equal opportunities and equal treatment of men and women in matters of employment and occupation and diminish the internal market related problems, the proposal was in conformity with the subsidiarity principle.
Eight parliamentary chambers issued reasoned opinions on this proposal, and the threshold for the 'yellow card' was not met. The Czech Chamber of Deputies and the Danish Folketing highlighted a subsidiarity violation, since affirmative measures should be taken by national initiatives. 160 The UK House of Commons stated that the Commission did not offer strong evidence on the cause of female underrepresentation and the problems encountered within the internal market that would justify the EU action. 161 Another chamber established a subsidiarity violation by the draft Directive on the basis that it focused only on non-executive boards requiring less specialist knowledge and hence confirming gender stereotypes.
162 Finally, some parliaments argued that reforms at the national level have recently begun. 163 This study of the reasoned opinions indicates that they were predominantly issued by national parliaments of Member States that had no existing legal quota and relatively high shares of women on boards. In those Member States corporate governance codes often regulate gender equality matters. In contrast, national parliaments of Member States with relatively low shares of women on boards tended not to submit a reasoned opinion.
Arguably despite the Commission's protestations to the contrary, the 'Women on Boards' proposal only marginally concerned situations of a truly transnational context, with substantive cross-border effects. Such a case would exist in only a limited set of cases; for instance, if a female member of a non-executive board applied for a similar position in another Member State in accordance with the free movement rules. 164 The proposed Directive -an example of a genuine fundamental rights legislation -however forced national parliaments to assess whether gender equality should be offered better protection, although an explicit cross-border dimension was not present. In fact, there have been cases In the area of fundamental rights, a more open-ended approach to subsidiarity based on the issues of 'process' , 'outcome' (capacity of the levels of authority to deal with certain issues) and 'willingness' rather than simply treating it as an efficiency measure may be called for. 165 For example, on the one hand, in terms of process and willingness, fundamental rights issues may best be dealt with at the national level, because this has 'the information, the capacity and the political legitimacy to intervene' . 166 On the other hand, process and willingness also suggest that the EU or international level might be better placed to act as it is 'less mired in the immediacy of a local political situation [and] is the more appropriate actor in certain human rights matters, since it is more likely to have the will, the independence, the wider experience and the normative authority to act' . 167 As regards outcome, the national level may be better placed to protect fundamental rights through constitutional values and political institutions, while monitoring of existing national protections might be better dealt with at the international level. 168 As these examples show, the result of this multifaceted assessment is an 'inevitable interaction between those different levels and actors in adopting and carrying through a particular policy in a given sphere' .
In this light, the 'Women on Boards' proposal may improve the situation in those Member States lagging behind in gender equality. For instance, Malta, Hungary and Greece had very low shares of women on boards, ranging between 3 and 6 per cent. The EU Directive could assist these Member States in overcoming national problems, such as the entrenched positions of national parties on the issue of women in society. The 'Women on Boards' proposal thus presented a more suitable measure to move towards gender equality on companies' boards as compared to a national level regulation.
This discussion of the 'Women on Boards' proposal highlights the issues arising in the application of the subsidiarity principle to fundamental rights legislation. A purely efficiency-based assessment may fail to do justice to the more wide-ranging ambitions of fundamental rights and their importance for the EU. Like proposals concerning the internal market, proposals that have as their objective the protection of fundamental rights put a spotlight on certain limits and basic problems with the application of the subsidiarity principle in practice, thereby motivating the search for proposals to reform the current practice.
VIII Reform Proposals
Over time, the EWS as introduced by the Lisbon Treaty has been perceived as insufficient for safeguarding against the EU's 'competence creep' . For example, both the Netherlands and the UK have conducted systematic and wide-ranging reviews of EU legislation to assess whether and how the EU should act.
The Dutch report has shown that EU proposals raise concerns with regard to their proportionality and substance. 169 With regard to the subsidiarity principle itself, some 'points of action' in the report clearly highlighted that the issue at stake 'can best take place at national level' or that they do not have a 'transnational character' . However, in this assessment the Dutch tested only the national insufficiency prong of the subsidiarity principle, without looking into the EU's comparative efficiency. 170 The British 'Balance of Competences Review' produced a series of reports on the effects of EU law on the UK legal system. In a report dedicated to the subsidiarity and proportionality principles it stated that the evidence on how subsidiarity is applied in practice is 'mixed': on the one hand respect for subsidiarity is growing; on the other hand subsidiarity has not proven to be an effective brake on EU legislation. 171 Since the outcome of the 'Balance of Competences Review' generally did not confirm the UK government's position, especially with regard to free movement, the British delegations did not use it in the negotiations with in the EU. 172 The Dutch and the British reports suggest that countering the competence creep of the EU cannot be the main reason why national parliaments should be involved in the EU legislative process. Instead, the main reason for enhancing of the role of national parliaments in the EU lies in the democratic legitimacy that their involvement brings to EU legislation. In line with this view, the UK in the renegotiation process of its EU membership called for 'a bigger and more significant role for national parliaments' to bring about democratic accountability. 173 The negotiations of UK membership in the EU have led to what is termed 'Tusk's proposal' putting forward a number of issues such as competitiveness, Eurozone relations and sovereignty, which included a section on proposed amendments to the EWS. 174 In Tusk's proposal national parliaments may submit reasoned opinions stating that an EU draft legislative act violates the principle of subsidiarity submitted within twelve weeks from the transmission of that draft. If these reasoned opinions represent more than 55 per cent of votes allocated to national parliaments (i.e. at least thirty-one of the fifty-six available votes), the opinions will be 'comprehensively discussed' in the Council. If the EU draft legislative proposal is not changed in a way reflecting the concerns of national parliaments in their reasoned opinions, the Council will discontinue the consideration of that draft.
This proposal differs from the current 'yellow' and 'orange' card schemes of the Lisbon Treaty in a number of ways concerning in particular the timeframe, applicable thresholds and the effects of these procedures. First, Tusk's proposal gives national parliaments more time for the analysis of proposals and drafting reasoned opinions as compared to the current eight-week deadline. Second, although the mechanism of assignment of votes to national parliaments remains unchanged, Tusk's proposal offers a different threshold of votes to be met by national parliaments: whilst at least nineteen are necessary for a 'yellow card' and at least twenty-nine for an 'orange card' , thirty-one are required to meet the threshold in Tusk's proposal. The new procedure thus requires only slightly more votes than the existing 'yellow' and 'orange card' . Third, the most substantial change On the one hand Tusk's proposal seems to demand a more active response from EU institutions than the 'orange card' . On the other hand, and crucially in light of the perception of the initiative, Tusk's proposal does not grant national parliaments a veto power on any aspect of a Commission proposal. Tusk's proposal makes discontinuation of the legislative procedure conditional on the non-accommodation of the 'concerns' expressed in the reasoned opinions, with the ultimate decision taken by the Council, and thereby away from the national parliaments. In contrast, the rejected 'red card' initiative proposed in the Convention on the Future of Europe asked for a requirement of the Commission to withdraw its proposal in light of opposition from a two-thirds majority of national parliaments. Compared to this initiative, Tusk's proposal can hardly be seen as a 'red card' . 175 However, avoiding the introduction of a veto for national parliaments without further checks may be regarded as one of the benefits of the Tusk's proposal, as it prevents adding another veto player to the already often lengthy horse-trading over EU policy.
Finally, discussion in the Council could also mean that depending on the relationship between parliaments and their governments represented in the Council, ministers might show more or less flexibility with the 'concerns' of their own national parliaments and thus affect whether a consensus on stopping or continuing with the legislative procedure can be achieved.
As this final limit of Tusk's proposal suggests, a substantive strengthening of the role of national parliaments could take place by granting them more control over their governments in the Council. One of the ways that has been suggested to achieve this greater role for national parliaments would be to adopt a procedure similar to some existing national procedures with regard to the so-called flexibility clause expressed 177 Of course, demanding an act of parliament for every EU legislative act might have a negative impact on the speed and efficiency of the decision-making. Even worse, the applicability of this mechanism to every EU legislative draft may diminish the value of such a procedure, making the parliament act ex officio or simply rubber-stamping approvals. This is why a requirement of prior agreement by parliament should be limited to the most important cases, specifically those where a national parliament has issued a reasoned opinion at an earlier stage of the EU legislative procedure. Such an approach would likely also make the approval process more deliberate. The number of reasoned opinions issued would then provide the EU institutions with a more accurate indication of possible opposition in the Council. For example, in the case of the Tobacco Products Directive, only the Polish representative voted against the proposal in the Council, even though its own parliament did not adopt a reasoned opinion.
178 A final advantage of strengthening national parliaments through the national Rules of Procedures of the parliamentary constitutions is that it would not demand an EU Treaty amendment and may thus be easier to achieve.
The proposals discussed here share a common focus on the outcome of parliamentary involvement. They seek to ensure that substantial disapproval by national parliaments has consequences for the EU legislative procedure, without giving the parliaments an outright veto on legislation. They can thus be usefully considered as targeting the output legitimacy of the EU.
IX Conclusion
This chapter has studied the role of the subsidiarity principle in the governance of the EU. It has shown the development of subsidiarity from its conceptual roots in the papal Encyclical Quadragesimo Anno through its incubation period in the German Basic Law to its formal introduction to the EU in the Maastricht Treaty. The analysis of two areas of competence, the internal market and fundamental rights, and the enforcement of subsidiarity either by the CJEU or national parliaments, identified conceptual and practical limitations inherent in the current use of subsidiarity as a principle of governance. These problems suggest that in its current practice subsidiarity may be unable to deliver fully on its promised benefits for limiting the EU competence creep and addressing the democratic deficit of the EU institutions.
Reforms currently under discussion focus predominantly on improving the output legitimacy through procedural tweaks, such as the red card 'light' of Tusk's proposal, although with the result of the UK referendum on 23 June 2016 on so-called Brexit indicating a preference to leave the EU the future of these proposals remains highly uncertain. As the analysis of the application of subsidiarity in the areas of the internal market and fundamental rights policy has shown, more substantial rethinking of the conceptual core of subsidiarity, beyond the established national inefficiency and EU comparative efficiency tests, may be necessary to perfect the subsidiarity principle as a governance tool that achieves a desirable balance between the EU and its constituent components. 
